IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
YONGJIE WEI,
Plaintiff,
v.
MICHAEL CHERTOFF, Secretary of the
Department of Homeland Security,
EMILIO T. GONZALES, Director of the
U.S. Citizenship and Immigration Services
EVELYN M. UPCHURCH, Director of the
Texas Service Center of USCIS, ROBERT
S. MUELLER, III, Director of the Federal
Bureau of Investigations (FBI),
Defendants.
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Civil Action No.
3:06-CV-2272-P

ORDER
Now before the Court is Defendants’ Motion to Dismiss, filed February 9, 2007. Plaintiff
Yongjie Wei, proceeding pro se, filed a response on February 23, 2007. Defendants did not file a
reply. After considering the parties briefing and the applicable law, the Court DENIES Defendants’
Motion to Dismiss.
I. Background
Wei, a citizen of China, filed an immigrant visa petition under the National Interest
Waiver category on September 25, 2003. (Mot. Dismiss 2; Pl.’s Resp. 3.) On September 27,
2004, Wei filed an application for Adjustment of Status to become a permanent resident of the
United States. Id. More than two years later his application had not been adjudicated, and on
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December 11, 2006, Wei filed the instant suit to compel Defendants to adjudicate his I-485
Application for Adjustment of Status.
In his initial complaint, Wei alleged that the delay in adjudication violated the
Administrative Procedures Act (APA) and that he was entitled to a writ of mandamus to compel
the United States Citizenship and Immigration Service (USCIS) to favorably adjudicate the
applications for himself and his wife. (Compl. ¶ 23.) Defendants then filed a Motion to Dismiss,
and Wei filed his Response. In his Response, Wei requested that this Court amend his complaint
to request only that Defendants be required to adjudicate the applications for himself and his
wife. (Pl.’s Resp. 2.)
II. Plaintiff’s Request to Amend the Pleadings1
A. Legal Standard
Under Rule 15(a), a party may amend its pleading once as a matter of course at any time
before a responsive pleading is served; otherwise a party may amend its pleading only by leave of
court or by written consent of the adverse party. Fed. R. Civ. P. 15(a)(2007). Leave to amend
“shall be freely given when justice so requires.” Id. “If the underlying facts or circumstances
relied upon by a plaintiff may be a proper subject of relief, he ought to be afforded an opportunity
to test his claim on the merits.” Foman v. Davis, 371 U.S. 178, 182 (1962). It is, however,
within the discretion of the court to grant or deny leave to amend. Id. Grounds for denial of
leave to amend include “undue delay, bad faith, dilatory motive on the part of the movant,
1

It has been long held that pro se complaints are held to less stringent standards than formal pleadings drafted by
lawyers. Haines v. Kerner, 404 U.S. 519, 520 (1972). Thus, although W ei has not filed a formal Motion to Amend, the
Court will construe his request to change his prayer as a Motion to Amend. See Sherman v. Hallbauer, 455 F.2d 1236,
1242 (5th Cir. 1972).
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repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the
opposing party by virtue of allowance of the amendment, [and] futility of amendment.” Id.
B. Analysis
Defendants have already filed a responsive pleading; therefore, Wei is required to seek
leave of Court to amend his petition. Fed. R. Civ. P. 15(a); (see also, Def.’s Resp. in Opp’n to
Pl.’s Pet. for Writ in the Nature of Mandamus and Declaratory J.) In his Response to
Defendants’ Motion to Dismiss, Wei requested leave to amend his petition. (Pl.’s Resp. 1-2.)
Defendants have not opposed Wei’s requested amendment.
The requested amendment will allow Wei to avoid dismissal for lack of subject matter
jurisdiction. Further, because the requested amendment to the pro se petition will do no more
than change the relief requested, based on the same facts previously alleged, the Court finds no
evidence of undue prejudice to Defendants. See Miller v. Stanmore, 636 F.2d 986, 990 (5th Cir.
1981); 28 U.S.C. § 1653 (2006). Nor does the Court find any evidence of undue delay, bad faith,
or dilatory motive on the part of Wei. Additionally, this is Wei’s first request to amend his
petition. Therefore, the Court, in its discretion, grants Wei’s requested amendment.
III. Defendants’ Motion to Dismiss
A. Legal Standard
Rule 12(b)(1) provides that an action must be dismissed when the court does not possess
subject matter jurisdiction over the plaintiff’s claims. Fed. R. Civ. P. 12(b)(1). A court may
decide a Rule 12(b)(1) motion to dismiss “on any of three separate bases: (1) the complaint
alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or (3) the
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complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.” MCG,
Inc. v. Great W. Energy Corp., 896 F.2d 170, 176 (5th Cir. 1990). A motion to dismiss for lack
of subject matter jurisdiction should be granted only if it appears certain that the plaintiff cannot
prove any set of facts in support of his claim that would entitle plaintiff to relief. Ramming v.
United States, 281 F.3d 158, 161 (5th Cir. 2001).
Defendants claim that this Court lacks subject matter jurisdiction over Wei’s claim under
the Declaratory Judgment Act, 28 U.S.C. § 2201; the mandamus statute, 28 U.S.C. § 1361; the
Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq.; and 28 U.S.C. § 1331; therefore,
the Court must dismiss Wei’s claims. (Mot. Dismiss 2.)
B. Mandamus Relief
The mandamus statute provides that “the district courts shall have original jurisdiction of
any action in the name of mandamus to compel an officer or employee of the United States or
any agency thereof to perform a duty owed to the Plaintiff.” 28 U.S.C. § 1361. To be entitled to
mandamus relief, the plaintiff must establish (1) a clear right to the relief requested; (2) that the
duty owed is nondiscretionary; and (3) that no other adequate remedy is available. DunnMcCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 112 F.3d 1283, 1288 (5th Cir. 1997).
Defendants first claim that Wei fails to satisfy the three prongs necessary to receive
mandamus relief. The Court finds, however, that Wei satisfies the three prongs of the mandamus
statute and may be entitled to mandamus relief.
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First, Wei has a clear right to the relief requested—adjudication of an adjustment of
status application within a reasonable time period. The majority of courts that have addressed
the issue have determined that the agency has a duty to issue a decision on the
application—whether granting or denying relief—within a reasonable period of time.2 Wei has
been waiting 28 months for Defendants to rule on his adjustment of status. (Pl.’s Resp. 3.)
Other jurisdictions have indicated that delays approximating two years from the date of filing are
unreasonable. See Hu, 2000 WL 425174, at *4 n.4.
Second, the duty to adjudicate an adjustment of status application within a reasonable
period of time is a non-discretionary duty charged to USCIS by Congress. “Congress could not
have intended to authorize potentially interminable delays.” Agbemaple, 1998 WL 292441, at
*2. As discussed in more detail below, the ultimate result of the adjudication is left to the
discretion of the agency, but whether or not to adjudicate an application is not. It is therefore
possible that Wei could demonstrate that the delay has, in fact, been unreasonable.

2

Other district court cases that have held that noncitizen petitioners have a clear right to timely adjudications of their
applications for permanent residency include Hu v. Reno, No. 3-99-CV-1136-BD, 2000 W L 425174, at *3 (N.D. Tex.
April 18, 2000); Yu v. Brown, 36 F. Supp. 2d 922, 931 (D.N.M. 1999); Salehian v. Novak, No. 3:06cv459 (PCD), 2006
W L 3041109, at *3 (D. Conn. Oct. 23, 2006); Agbemaple v. INS, No. 97 C 8547, 1998 W L 292441, at *2 (N.D. Ill. May
18, 1998); Elkhatib v. Butler, No 04-22407-CIV-SEITZ/MCALILY, 2005 W L 5226742, at *2 (S.D.F. June 7, 2005);
Paunescu v. INS, 76 F. Supp. 2d 896, 900 (N.D. Ill. 1999).
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Third, no other adequate remedy is available to Wei, who has exercised every possible
alternative to request prompt adjudication of his application.3 He has utilized every
administrative channel available to him, including sending a name check status request to the
FBI, inquiring to USCIS several times regarding the status of processing his application, seeking
help from Senator John Cornyn, and visiting the USCIS office in person to ask questions about
the status of the case. (Pl.’s Resp. 12.) It appears that Wei has exhausted his available remedies,
and there is no other adequate remedy available to him.4 Therefore, this Court finds that Wei has
met the elements to confer subject matter jurisdiction under the mandamus statute, and will not
dismiss Wei’s claims on this basis.
C. Administrative Procedures Act and 28 U.S.C. § 1331
The APA provides that “[a] person suffering a legal wrong because of agency action, or
adversely affected by or aggrieved by agency action within the meaning of a relevant statute, is
entitled to judicial review thereof.” 5 U.S.C. § 702. This includes judicial review to “compel
agency action unlawfully withheld or unreasonably delayed.” Id; see also Brock v. Pierce
County, 476 U.S. 253, 260 n.7 (1986) (noting that the APA permits district courts to compel
agency action).
The APA does not independently grant subject matter jurisdiction to federal courts for
challenges to agency actions. Califano v. Sanders, 430 U.S. 99, 105 (1977). However, in
combination with 28 U.S.C. § 1331, which grants federal courts jurisdiction over “all civil
3

Although Defendants claim that W ei had not exhausted his available remedies, they nowhere suggest what alternative
remedies remain for W ei to pursue.

4

Alternatively, other courts have found that “[t]here are no administrative remedies to exhaust because plaintiffs are not
challenging a final agency decision.” Yu v. Brown, 36 F. Supp. 2d 922, 933 (D.N.M. 1999).
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actions arising under the Constitution, laws, or treaties of the United States,” the APA does
convey a jurisdictional basis to compel agency action. See Sierra Club v. Glickman, 156 F.3d
606, 617 (5th Cir. 1998). Even so, a plaintiff may not sue a federal agency when “statutes
preclude judicial review” or “agency action is committed to agency discretion by law.” 5 U.S.C.
§§ 701(a)(1) - (2); see also Stockman v. Fed. Election Comm’n, 138 F.3d 144, 153 (5th Cir.
1998).
Defendants argue that the Court lacks subject matter jurisdiction under § 1331 because
Wei does not have a claim under the APA; they contend that adjustment of status is subject to the
agency’s discretion under 8 U.S.C. 1255(a), and that 8 U.S.C. 1252(a)(2)(B)(ii) and the REAL ID
Act preclude this Court from reviewing the agency’s actions. (Mot. Dismiss 4.)
a.

Discretionary Authority

Defendants claim lack of subject matter jurisdiction because they have discretionary
authority in adjudicating Wei’s applications under 8 U.S.C. 1255(a). Section 1255(a) provides:
“The status of an alien who was inspected and admitted or paroled into the United States… may
be adjusted by the Attorney General, in his discretion and under such regulations as he may
prescribe, to that of an alien lawfully adjusted . . . ” However, as noted above, although USCIS
has broad discretion in making the final decision on whether to approve an application for
adjustment under § 1255(a), it does not have the discretion to decide whether or not to process
the application. Hu, 2000 WL 425174, at *3. Therefore, Defendants owe Wei a nondiscretionary duty to process his case within a reasonable period of time.
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The majority of courts that have addressed the question have held that any time period
beyond two years is susceptible to being considered unreasonable. See cases cited supra note 2.
Courts look to the source of the delay to determine its reasonableness. Salehian, 2006 WL
3041109, at *3. Wei has been waiting 28 months for notification of a decision by USCIS, and
the Court could plausibly find an unreasonable delay. (Pl.’s Resp. 3.) Further, Defendants have
provided no justification for the delay beyond a general explanation of the FBI’s name check
process, the high volume of name checks that must be processed by the FBI, and the general
backlog in the system. (Defs.’ Ex. 1.) Although these factors are significant considerations, they
are insufficient to make a delay of 28 months reasonable as a matter of law. While a 28-month
delay might be found reasonable where the Defendants could provide a specific justification for
the delay, that issue is properly resolved through summary judgment proceedings, rather than a
motion to dismiss. See Salehian, 2006 WL 3041109, at *2 (“Defendants must either adjudicate
Plaintiff’s applications or provide a satisfactory explanation for the delay.”). Because USCIS
owes Wei a non-discretionary duty to adjudicate his application within a reasonable amount of
time, and a delay of 28 months could be considered unreasonable, Wei’s claims are not patently
without merit. Id. at *3.
b.

8 U.S.C. 1252(a)(2)(B)(ii) and REAL ID Act of 2005

Defendants also claim that 8 U.S.C. 1252(a)(2)(B)(ii), as amended by the REAL ID Act
in May of 2005, precludes this Court from reviewing the reasonableness of the delay in
adjudicating Wei’s application or compelling the adjudication of his adjustment of status
application. (Mot. Dismiss 4.)
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Section 1252(a)(2)(B)(ii) states that:
Notwithstanding any other provision of law (statutory or non-statutory), including . . .
sections 1361 and 1651 of [Title 28], and except as provided in subparagraph (D), and
regardless of whether the judgment, decision or action is made in removal proceedings,
no court shall have jurisdiction to review— . . .
(ii) any other decision or action of the Attorney General or the Secretary of
Homeland Security the authority for which is specified under the subchapter to be
in the discretion of the Attorney General or the Secretary of Homeland Security,
other than the granting of relief under section 208(a).
8 U.S.C. § 1252(a)(2)(B)(ii). Wei does not seek review of any agency decision or action. He
seeks to compel action, i.e., the adjudication (favorable or unfavorable) of his application for
adjustment of status. As noted above, this Court has adopted the position that the decision of
whether or not to adjudicate applications is not a decision subject to the discretion of the USCIS.
Additionally, the Immigration and Nationality Act does not set forth any time frame in
which a determination must be made whether to adjust an alien’s status, nor does the subchapter
specify that the Attorney General may determine a reasonable time limit for adjudication of
adjustments. As the Fifth Circuit reasoned in Zhao v. Gonzales, the statutory language in 8
U.S.C. § 1252(a)(2)(B)(ii) is “uncharacteristically pellucid” in stripping the district courts only of
the authority to review, “authority for which is specified under this subchapter [II] to be in the
discretion of the Attorney General.” 404 F.3d 295, 303 (5th Cir. 2005). In failing to adjudicate
Wei’s application for adjustment of status, the Defendants “exercised no such statutorily
delineated discretion . . . ” Id. Because subchapter II of the statute does not specifically charge
the Attorney General with the authority to decide, at his discretion, what time period is
considered reasonable for adjudicating an application for adjustment, and because Wei merely
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seeks to compel adjudication—rather than approval—of his application, this Court retains
subject matter jurisdiction under 8 U.S.C. § 1252(a)(2)(B)(ii).
IV. Conclusion
For the reasons stated above, the Court GRANTS Wei leave to amend. Wei has
demonstrated facts to support his claim for a writ of mandamus as well as a plausible claim under
the APA, and under the precedent of the Fifth Circuit this Court is not barred from judicial
review of USCIS’ failure to adjudicate Wei’s application for adjustment of status. A motion to
dismiss for lack of subject matter jurisdiction should be granted only if it appears certain that the
plaintiff cannot prove any set of facts in support of his claim that would entitle plaintiff to relief;
therefore, the Court DENIES Defendants’ Motion to Dismiss for lack of subject matter
jurisdiction. Plaintiff is directed to file an amended complaint within ten days of this order, and
the parties are directed to file Motions for Summary Judgment on or before June 18, 2007.

IT IS SO ORDERED.
Signed this 18th day of April 2007.

_________________________________
JORGE A. SOLIS
UNITED STATES DISTRICT JUDGE
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