IN THE UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
AFSHIN SALEHIAN,
NILOUFAR FEKRAZAD,
Plaintiffs,
Civil Case No.:
3:06cv459 (PCD)

v.

MICHAEL CHERTOFF, Secretary
of the Department of Homeland Security, et al.,
Defendants.
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS

COMES NOW, Plaintiffs, through counsel, in response to Defendants’
Motion to Dismiss. The basis for Defendants’ Motion is that this Court lacks
subject matter jurisdiction over Plaintiffs’ claims and Plaintiffs have failed to state
a claim upon which relief can be granted. However, contrary to Defendants’
position, this Court has subject matter jurisdiction over the claims raised in the
Complaint. Plaintiffs have also stated a claim for which relief can be granted.
Thus, this Court should not dismiss Plaintiffs’ claims pursuant to Fed. R. Civ. P.
12(b)(1) or Fed. R. Civ. P. 12(b)(6) .
In the instant case, Plaintiffs are requesting the Court to compel Defendants
to adjudicate their applications for adjustment of status that have been pending
since February 18, 2004. This is well beyond the stated processing times for
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adjustment of status applications filed with United States Citizenship and
Immigration Services. It appears the delay is due to pending security checks.
However, there is absolutely no indication that CIS is actively pursuing the
completion of security checks. In fact, Plaintiffs’ fingerprints expired on February
4, 2006 and CIS has issued no further request to appear for fingerprinting.1 The
applications cannot be approved until the fingerprints have been updated. In light
of the facts of the case, the delay is entirely unreasonable and Defendants submit
no valid basis for such a lengthy delay for processing the applications.
In the Complaint, Plaintiffs assert that this Court has jurisdiction over their
claims under the following statutes: (1) 28 U.S.C. § 1361 (mandamus); (2) 5
U.S.C. § 701 (Administrative Procedures Act), which includes 5 U.S.C. § 555; (3)
28 U.S.C. § 1331 (Federal Question Jurisdiction); and (4) 28 U.S.C. § 2201
(Declaratory Judgment Act). These statutes provide this Court with jurisdiction
over Plaintiffs’ request to compel CIS to complete adjudication of their adjustment
of status cases.

Fingerprints are valid for 15 months. Plaintiffs were last fingerprinted in
connection with the adjustment of status applications on November 4, 2004.
1
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A. Jurisdiction under 28 U.S.C. § 1361
Defendants argue that 28 U.S.C. § 1361 does not confer jurisdiction upon
this Court. The basis for the argument is that adjustment of status is a
discretionary procedure and thus, CIS does not have a clear non-discretionary duty
to act on an adjustment of status application.
However, Defendants misconstrue the Agency’s duty in adjudicating
properly filed adjustment of status applications. Although the underlying relief
requested is discretionary, there is a difference between adjudicating the
application and the actual decision to grant or deny the application. Plaintiffs’
Complaint deals solely with the Agency’s failure to perform it non-discretionary
duty to process and adjudicate adjustment of status applications within a
reasonable time.
The Mandamus Act provides, “The district courts shall have original
jurisdiction of any action in the nature of mandamus to compel and officer or
employee of the United States or any Agency thereof to perform a duty owed to the
plaintiff.” 28 U.S.C. § 1361. To establish mandamus jurisdiction, a petitioner
must establish that: (1) he has a clear right to the relief requested; (2) the
defendant has a clear, non-discretionary duty to act; and (3) there is no other
adequate remedy available. Heckler v. Ringer, 466 U.S. 602, 616-17, 104 S.Ct.
2013, 80 L.Ed.2d 622; In re Bankers Trust Co., 61 F.3d 465, 469 (6th Cir. 1995).

3

In the instant case, mandamus relief is proper as Plaintiffs are alleging that
CIS has failed to perform its nondiscretionary duty to adjudicate their applications
for adjustment of status. Plaintiffs’ request for adjudication of their pending
adjustment of status applications is not converted into the challenge of a
discretionary action simply because the underlying relief requested is
discretionary. Although immigration officials are vested with broad discretion in
making the ultimate decision whether to grant or deny an application for benefits
under the Immigration and Nationality Act, they have a duty to process the
application within a reasonable time. Plaintiffs contend that they have a clear right
to have their adjustment of status applications adjudicated as they were properly
filed with US CIS under INA § 245. See e.g Rios v. Ziglar, 398 F.3d 201 (10th Cir.
2005)(mandamus is an appropriate form of relief for plaintiff’s claim that the INS
improperly refused to process his application for adjustment of status); Iddir v.
INS, 301 F.3d 492, 500 (7th Cir. 2002)(applicants have a clear right to have their
diversity visa lottery applications adjudicated); Wan Shih Hseih v. Kiley, 569 F.2d
1179, 1182 (2d. Cir. 1978)(INS has duty to act on adjustment of status
application); Alkenani v. Barrows, 356 F.Supp.2d 652, 656-57 (N.D. Tx.
2005)(district court had subject matter jurisdiction to hear suit filed under the APA
and mandamus statute by naturalization applicant whose application had not yet
been adjudicated by CIS); Paunescu v. INS, 76 F.Supp.2d 896, 901 (N.D.Ill.
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1999); Przhebelskaya v. US CIS, 338 F.Supp.2d 399, 405 (E.D.N.Y. 2004)(the
order granting mandamus relief was a proper exercise of the court’s mandamus
jurisdiction because the Agency had a clear non-discretionary duty to issue a
decision on plaintiffs’ applications within a reasonable period of time).
Defendants owe Plaintiffs a non-discretionary duty to perform the act in
question, which is to adjudicate their adjustment of status applications. The duty to
act on an application for adjustment of status is a mandatory duty. It is not
something that is committed to the Agency’s discretion. See Yu v. Brown, 36
F.Supp.2d 922, 931 (D.N.M. 1999)(defendants owed plaintiffs a duty to adjudicate
their applications for special immigrant juvenile status and adjustment of status).
In Yu, the court correctly rejected Defendants’ argument that an adjustment of
status applicant has no right to action on the adjustment of status application since
he has no right to be granted adjustment of status. Id. Although CIS has discretion
in the ultimate decision on the application, there is a non-discretionary, mandatory
duty to process the application.2 Id.

The regulations also provide support for the argument that Defendants have a
mandatory duty to adjudicate adjustment of status applications. See 8 C.F.R. §
245.6 (each applicant for adjustment of status shall be interviewed by an
immigration officer); 8 C.F.R. § 245.2 (“the applicant shall be notified of the
decision of the Director, and, if the application is denied, the reasons for the
denial.”). Additionally, 8 U.S.C. § 1103 states, “[t]he Attorney General shall be
charged with the administration and enforcement of this chapter and all other laws
relating to the immigration and naturalization of aliens.”
2
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Additionally, there is no other adequate remedy available. Plaintiffs have
taken every possible step to have their cases adjudicated. However, they were left
with no choice but to file the Complaint in the instant case. As stated above,
Plaintiffs’ cases are still not actively being processed as they have not been
scheduled for updated fingerprints despite the fact the fingerprints expired over six
months ago.
For the reasons set forth herein, mandamus relief is appropriate. Plaintiffs
have properly filed adjustment of status applications that have been pending for
two and a half years. There is no dispute that they are statutorily eligible for
adjustment of status. However, Defendants have failed to perform a mandatory,
nondiscretionary duty owed to Plaintiffs. There are no other adequate remedies.
Therefore, mandamus relief is appropriate. Accordingly, this Court has subject
matter jurisdiction over the mandamus claim. Furthermore, Plaintiffs have stated a
claim upon which relief can be granted.

B. Plaintiffs are entitled to relief under the Administrative Procedure Act
(APA)

Contrary to the Government’s position, Plaintiffs also have a cause of action
under the Administrative Procedure Act (“APA”). The Administrative Procedure
Act (5 U.S.C. § 701 et seq.) provides that “[a] person suffering a legal wrong

6

because of agency action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review thereof.” 5
U.S.C. § 702. This includes judicial review to “compel agency action unlawfully
withheld or unreasonably delayed.” 5 U.S.C. § 706(1); Forest Guardians v.
Babbitt, 164 F.3d 1261, 1269 (10th Cir. 1998). Thus, the APA gives rise to a
legally enforceable right to the completion of an administrative agency action
within a reasonable time. Deering Milliken, Inc. v. Johnston, 295 F.2d 856, 861
(4th Cir. 1961). Additionally, the APA requires the Agency conclude “within a
reasonable time” matters presented to it, which has not been done in the instant
case. 5 U.S.C. § 555(b).
In the instant case, Plaintiffs are seeking to compel Agency action that has
been unreasonably delayed.3 See Yu, 36 F.Supp.2d at 926-35. Defendants have a
duty to adjudicate Plaintiffs’ properly filed applications. The applications at issue
have been pending for over two and a half years without any reasonable
explanation. The delay is not attributable to Plaintiffs.
Many courts have concluded that jurisdiction lies over an APA claim under
28 U.S.C. § 1331 and 5 U.S.C. § 555(b) for failing to adjudicate an application
within a reasonable period of time even where there is no mandamus jurisdiction.
Kim v. Ashcroft, 340 F.Supp.2d 384 (S.D. NY 2004)(motion to dismiss denied
In support of his APA argument, Plaintiffs adopt and incorporate the arguments
regarding mandamus jurisdiction.
3
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where allegations in alien’s complaint were sufficient to state a claim for a
violation of the APA due to CIS’ failure to adjudicate the adjustment of status
application within a reasonable time); Saleh v. Ridge, 367 F.Supp.2d 508
(S.D.N.Y. 2005); American Academy of Religion v. Chertoff, 2006 WL 1751254
(S.D.N.Y. 2006)(holding that the Government failed to adjudicate Ramadan’s Bvisa application within a reasonable period of time)(Exhibit 1); Bartolini v.
Ashcroft, 226 F.Supp.2d 350 (D. CT 2002)(federal question jurisdiction existed
over alien’s claim based on right to have INS adjudicate his adjustment of status
application within a reasonable time as required by APA). In all these cases, the
courts found that it had jurisdiction over the APA claim through 28 U.S.C. § 1331
and addressed the reasonableness of the delay.
In Bartolini, this Court specifically addressed the issues set forth herein.
The Court held that subject matter jurisdiction existed based on 28 U.S.C. § 1331
in conjunction with 5 U.S.C. § 555(b). Idi at 353-54. The Court stated that
“federal question jurisdiction may be exercised over a claim only if (1) the claim
turns on an interpretation of the laws or Constitution of the United States and (2)
the claim is not patently without merit.” Id. at 354. Since the federal question
presented turned on section 6 of the APA, it met the first part of the test. Id.
Additionally, this Court found that the claim was not patently without merit. Id.
Thus, this Court found that subject matter jurisdiction existed. Id.
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The Court next addressed whether plaintiffs failed to state a claim upon
which relief could be granted. Id. The Court concluded that in light of the
circumstances, the delay in adjudicating the applications was not unreasonable. Id.
at 354-55. Defendants learned during the course of the application process that
Latif may have been previously married in Lebanon, which was not disclosed on
his application. Id. This caused a delay in adjudication. Additionally, other
delays in processing were also attributable to plaintiffs. Id. Thus, this Court
concluded that the facts and circumstances of the case did not support a finding
that defendants were in violation of section 6 of the APA. Id.
In the instant case, the APA combined with 28 U.S.C. § 1331 provide a basis
for the Court to exercise its jurisdiction.4 As in Bartolini, the instant APA claim
turns on the interpretation of the Section 6 of the APA, which requires CIS to
conclude adjudication of adjustment of status applications within a reasonable
time. See Bartolini, 226 F.Supp.2d at 354. Based on the facts set forth in the
Complaint and the evidence submitted, Plaintiffs’ claim is not patently without
merit and should not be dismissed. In fact, Defendants do not contest that

Although the Declaratory Judgment Act (28 U.S.C. § 2201 et. seq.) does not
confer an independent basis for jurisdiction, it does provide Plaintiffs with
additional remedies where jurisdiction exists under 28 U.S.C. § 1331. See State
ex. Rel. Missouri Highway and Transportation Com’n v. Cuffley, 12 F.3d 1332,
1334 (8th Cir. 1997).
4
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Plaintiffs’ claims have merit. (Defendants’ Motion to Dismiss, p. 8) Thus, this
Court has subject matter jurisdiction over Plaintiffs’ claims.
Plaintiffs also contend that they set forth a claim for which relief can be
granted. Defendants owe Plaintiffs a non-discretionary duty to process their cases
and have failed to do so within a reasonable period of time. It appears the delay is
due to completion of the required security checks. Defendants have set forth
absolutely no justification regarding the length of the delay. No documentation has
been submitted from any CIS or other Government official to justify the delay. No
evidence has been presented to set forth the steps taken by Defendants to complete
the background checks. Unlike in Bartolini, Plaintiffs have not been the cause of
the delay. In fact, it appears the case has been further delayed due to CIS’ failure
to schedule Plaintiffs for updated fingerprints. Plaintiffs have requested that they
be scheduled for fingerprints and have not yet received an appointment from CIS.
Based on the circumstances, the delay in adjudicating the adjustment of status
applications is unreasonable. Therefore, Plaintiffs have set forth a claim upon
which relief can be granted. Accordingly, Defendants’ Motion to Dismiss must be
denied.
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CONCLUSION
The Complaint filed in the instant case sets forth a claim(s) for relief that lies
within this Court’s subject matter jurisdiction. Additionally, Plaintiffs state claims
for which relief can be granted. Therefore, Defendants’ Motion to Dismiss must
be denied.

Respectfully submitted,
S/Scott Bratton
Scott Bratton
Attorney for Plaintiffs
3150 Chester Ave.
Cleveland, Ohio 44114
(216) 566-9908
(216) 566-1125 (fax)

S/Daniel Eric Marcus
Daniel Eric Marcus
Attorney for Plaintiffs
Globman & Marcus, P.C.
44 Capitol Ave, Suite 101
Hartford, CT 06106-1764
(860) 525-5500
(860) 547-0403 (fax)
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CERTIFICATE OF SERVICE

I hereby certify that on the 21 day of August 2006, the foregoing was
filed electronically. Notice of this filing will be sent to all parties by
operation of the Court’s electronic filing system and to Douglas P. Morabito,
Assistant United States Attorney, 157 Church Street, New Haven, CT 06510
via regular mail on August 21, 2006.

S/Scott Bratton
Scott Bratton
Attorney for Plaintiffs
3150 Chester Ave.
Cleveland, Ohio 44114
(216) 566-9908
(216) 566-1125 (fax)
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