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DISTRICT OF NEW JERSEY
----------------------------------------------------------------ABDELHAQ EL KASSEMI
.
.
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.
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I. PRELIMINARY STATEMENT
Plaintiff,

Abdelhaq

EL

Kassemi

(hereafter,

"plaintiff" or "El Kassemi") has filed a petition for a
writ

of

mandamus,

seeking

to

compel

the

Bureau

of

Citizenship and Immigration Services (hereafter, "CIS") and
the remaining defendants to adjudicate his application for
naturalization and to schedule his Oath Ceremony
so that he may become a naturalized citizen of the United
States.
The

defendants

now

move

to

dismiss

this

action

pursuant to Federal Rule of Civil Procedure 12(b)(1) for
lack

of

subject

matter

jurisdiction.

Alternatively,

defendants ask the Court to remand the matter back to CIS
for

final

determination

of

El

Kassemi's

application

for

naturalization.

II. FACTUAL BACKGROUND
Plaintiff is a citizen of Morocco and has been a
lawful permanent resident of the United States since March
28, 2000. Complaint paragraph 4 and Exhibit A.
He applied for naturalization by filing Form N-400,
Application for Naturalization, and paying the requisite
fee. Complaint paragraph 1 On October 18, 2005 plaintiff
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was interviewed by INS Officer Valette. Complaint Exhibit
B. Soon thereafter, he received a form letter from the INS,
indicating that he had passed the tests of English and U.S.
history and government and that his application had been
recommended

for

approval.

Id.

However,

the

letter

also

stated that "[a] decision cannot yet be made about your
application"

because

the

“background

the

defendants

investigation

is

pending”.
To

this

date

have

refused

to

completely adjudicate the application.
The

Defendants’

application

and

failure

naturalize

to
him

adjudicate
results

Plaintiff’s

in

continued

prejudice to the Plaintiff, including his inability to file
any available immigration application on behalf of family
members,

to

vote

or

to

partake

in

all

other

benefits

singularly available to the citizens of this country.
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III. A R G U M E N T
POINT I
BASED ON THE PLAIN LANGUAGE MANDATE OF THE STATUTE, THIS
COURT HAS JURISDICTION TO ADJUDICATE THIS MATTER
As a threshold matter, when faced with a motion filed
under Federal Rule of Civil Procedure 12(b)(6), the Court
"is free to weigh the evidence and satisfy itself as to the
existence of its power to hear the case." International
Ass'n

of

Machinists

&

Aerospace

Workers

v.

Northwest

Airlines, Inc., 673 F.2d 700, 711 (3d Cir.1982).
In their moving papers, Defendants now ask the Court
to

dismiss

the

action,

jurisdiction over it.

arguing

that

the

Court

lacks

The defendants also argue that this

matter is not “ripe” for determination.
The Defendants’ position hinges exclusively on the
interpretation of 8 U.S.C. 1447(b).

The statutory section

clearly provides that the CIS has 120 days from the date of
applicant’s examination to make a decision and that if it
does not, the applicant may apply to the District Court for
appropriate

relief.

Nevertheless,

the

Defendants

would

have this Court contort the plain statutory language and
hold that the 120 days does not begin to run on the date of
the

applicant’s

examination,

but

rather

only

after

the

FBI’s security checks are completed. See, Moving Brief at
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claim

that

because

the

has

not

yet

completed the background check on plaintiff.
According to 8 U.S.C. 1447(b), if there is a failure
to make a determination under section 1446 before the end
of

the

120-day

period

after

the

date

on

which

the

examination is conducted under such section, the applicant
may

apply

to

the

United

States

district

court

for

the

district in which the applicant resides for a hearing.
The
spurious

only

questionable

argument

is

found

support

in

for

Danilov

v.

Defendants’
Aguirre,

370

F.Supp.2d 441 (E.D.Va.2005), where plaintiff sued to compel
the CIS to act on his naturalization application. The court
held that the 120 day period under section 1447(b) did not
begin to run until all parts of the "examination process"
had been completed, including the FBI background check. Id.
at 444.
As

this

Court

already

recognized,

the

“[Danilov]

decision stands alone among reported cases on this issue”.
Daami v. Gonzalez, 2006 WL 1457862 (D.N.J. May 22, 2006).
Judge

Hayden

of

this

Honorable

Court

correctly

observed

that “the majority position is that the word "examination"
in section 1447(b) refers to the date of the examination
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the

entire

examination process." Id., citing to, El-Daour v. Chertoff,
417 F.Supp.2d 679(W.D.Pa.2005); Essa v. U.S. Citizenship
and Immigration Services, 2005 WL 3440827 (D.Minn.2005);
Al-Kudsi v. Gonzales, 2006 WL 752556 (D.Or.2006); Shalan v.
Chertoff, 2006 WL 42143 (D.Mass.2006).
It is remarkable that Defendants have not seen fit to
call this Court’s attention to the Daami decision, although
they were represented by the same attorneys in the Daami
case.

Daami was decided in May of this year, about a month

and a half before the Defendants filed their moving papers
in this action.
In

Daami,

Judge

Hayden

considered

the

very

same

argument advanced by the defendants here: that this Court
lacks jurisdiction over this action because the 120 days do
not begin to run until the FBI check clears.
vehemently

disagreed

with

the

Government’s

Judge Hayden
position

and

found that “this is a strained, inverted reading of this
regulation, which plainly specifies that CIS should only
bring in applicants for the initial examination after the
Service has received a definitive response from the FBI
that the background check is completed”.

Id.

The analysis of this matter, by necessity, commences
with a reading of the statute permitting the CIS no more
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to

make

a

naturalization

application. 8 C.F.R. section 335.3(a), clearly provides
that
[t]he Service officer shall grant the
application if the applicant has
complied with all requirements for
naturalization under this chapter. A
decision to grant or deny the application
shall be made at the time of the initial
examination or within 120-days after
the date of the initial examination of the
applicant for naturalization under
section 335.2.
Judge Hayden explained the New Jersey District Court’s
adherence to the majority position as follows:
The Court is satisfied that the majority position
makes sense for several reasons. First, <section>
1447(b) states that the 120 day period begins to
run on "the date on which the examination is
conducted," strongly implying that there is one
date on which the examination takes place. If
Congress had intended this period to run after
the completion of an entire, possibly lengthy
examination process, it could have easily
worded the statute to reflect that intention.
It is a "cardinal rule[ ] of statutory
interpretation" that the "plain meaning of
legislation should be conclusive, except in the rare
cases in which the literal application of a statute
will produce a result demonstrably at odds with the
intentions of its drafters." National Union Fire
Ins. Co. of Pittsburgh, Pa.v. City Sav., F.S.B.,28
F.3d 376, 384 (3d Cir.1994), quoting United States v.
Ron Pair Enter. Inc., 489 U.S. 235, 242 (1989)
(internal quotations omitted). The defendants have
not presented any evidence from the legislative
history of this statute to counteract this cardinal
rule.
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Second, there is the plain language of section
1446. Section 1446(a) discusses the investigation of
applicants, stating, in pertinent part, "[b]efore a
person may be naturalized, an employee of the
Service, or of the United States designated by the
Attorney General, shall conduct a personal
investigation of the person applying for
naturalization." Sections 1446(b), (c), and (d)
discuss the examination separately from the
investigation discussed in section 1446(a). The plain
meaning of this separation of sections is that the
investigation is separate from the examination. Also,
the Court notes that <section> 1446 is entitled,
"Investigation of applicants; examination of
applications." While the Court is mindful that
"titles and section headings cannot limit
the plain meaning of statutory text where that
text is clear," M.A. ex rel. E.S. v. State-Operated
School Dist. of City of Newark, 344 F.3d 335, 348 (3d
Cir.2003), in this case the section heading does not
limit the meaning of the statutory text, and
supports this Court's interpretation that the overall
investigation of the applicant is separate and
distinct from the examination of the applicant.
Third, the implementing regulations differentiate
between the "examination" and the "criminal
background checks," which weakens the argument
that the examination includes the criminal background
checks. For example, 8 C.F.R. section 335.2(b) is
entitled "Completion of criminal background checks
before examination," and specifically states that the
FBI background check
must be completed before the applicant is notified to
appear for his or her "examination on the
naturalization application." 8 C.F.R. section
335.2(b).
As another example, section 335.3(b) allows the
Service officer to "continue the initial examination
on an application for one reexamination, to afford
the applicant an opportunity to overcome deficiencies
on the application that may arise during the
examination." The Court understands this to mean that
there is an initial examination, after which there
may be "one reexamination." If "examination" means
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the entire "examination process," as defendants
contend, there would be no purpose in Congress
specifically allowing "one reexamination
"to overcome deficiencies in the application,
unless the Service intends to redo the entire
examination process one time whenever there are
deficiencies in the application. It strains credulity
to imagine that Congress intended the Service to
perform the entire examination process twice for
every applicant whose application is somehow
deficient.
Fourth, another section of the CFR states in
part: "A decision to grant or deny the
application shall be made at the time of
the initial examination or within 120-days
after the date of the initial examination
of the applicant for naturalization under
section 335.2." 8 C.F.R. 335.3(a). By its
express terms, this code section instructs the
Service that the 120 day period begins to
run after the initial examination, and
not after the conclusion of the entire
examination process. As the defendants
point out, an agency's interpretation of
a statute that it is charged to administer
is given "considerable weight." Chevron U.S.A.,
Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 844 (1984).
Moreover, "such legislative regulations
are given controlling weight unless
they are arbitrary, capricious, or
manifestly contrary to the statute." Id.
The

Daami

“join[ing]
that

Court’s
the

inasmuch

well

majority
as

120

reasoned
of

opinion

reported

days

have

cases

concludes
and

passed

by

hold[ing]

since

this

plaintiff's "examination," and CIS has not made a
determination

as

to

his

application,

the

Court

has

jurisdiction pursuant to section 1447(b). The defendants'
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motion to dismiss for lack of subject matter jurisdiction
is denied.”

Clearly, this Court has jurisdiction to adjudicate
this matter and the Defendants’ motion to dismiss the case
must be denied.

POINT II
DEFENDANTS’ ALTERNATIVE MOTION TO SIMPLY REMAND THE CASE TO
THE CIS SHOULD BE DENIED
Because

this

Court

has

jurisdiction

to

adjudicate

this matter, it should do so effectively and meaningfully.
Remanding
detailed

the

matter

instructions

to

the

would

CIS

without

constitute

an

specific
exercise

and
in

futility and would strip the Plaintiff of any meaningful
relief.
Faced

with

similar

cases,

other

Courts

have

not

hesitated to fashion appropriate and effective relief for
the Plaintiff.
(D.

Mass.

See e.g. Shalan v. Chertoff, 2006 WL 42143

2006);

(D.Or. 2006).

Al-Kudsi

v.

Gonzales,

2006

WL

752556

In Shalan, as here, the Court observed that

“with respect to Defendants’ motion for remand, defendants
offer no reasons specific to Plaintiff for the extensive
time

expended

in

completing

review

of

his

application.”

(emphasis added) The Shalan Court therefore ruled that “the
10
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motion for … remand is denied [and] a hearing on the matter
is scheduled [within twenty days]”.

Id.

Even when Courts have chosen to remand the matter to
the CIS, they have done so with explicit directives so as
not

to

strip

the

Plaintiff

of

effective

relief.

For

example, in Al-Kudsi, the Court remanded the matter to the
CIS but ordered the Defendants “to instruct the FBI to
complete a ... name check on the application… within ninety
days of the date of th[e] opinion….”
2006 WL 752556 (D.Or. 2006).

Al-Kudsi v. Gonzales,

The Court further “ordered

that if a completed ...name check on the application… is
not received by the District Director… within said ninety
day period, the Defendants shall treat that failure as if
they had received a completed … name check from the FBI
with no information that would lead to a denial…”
Court

ruled

that,

in

such

case,

the

Defendants

The
“shall

forward a certificate of naturalization to [the] Court [at
which time] the Court would administer the required oath of
allegiance”.1

1

We are cognizant that other courts have remanded similar matters to
the CIS without additional specific directives. E.g. Daami v.
Gonzalez, 2006 WL 1457862 (D.N.J. May 22, 2006)(simply ordering the CIS
to adjudicate the case “promptly” upon receipt of the FBI clearance).
We believe that unless specific directives are incorporated in an order
for remand, Plaintiff is deprived of any effective relief, no matter
how many years the FBI chooses to take before “completing” the name
check.
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CONCLUSION
For all reasons provided above, Plaintiff
respectfully requests that the Court deny Defendants’
motion in its entirety.

POPESCU, IOSEPOVICI & ASSOCIATES
Attorneys for Plaintiff,
Abdelhaq El Kassemi

By

Robert S. Popescu / s
Robert S. Popescu, Esq. (rp-9677)

Date:

July 12, 2006
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